IN THE STATE OF  



§
CITY OF OLD RIVER-WINFREE


§

CHAMBERS & LIBERTY COUNTY

§
CITY OF OLD RIVER-WINFREE, TEXAS

ORDINANCE NO. 2020-002
AN ORDINANCE OF THE CITY OF OLD RIVER-WINFREE, TEXAS, ADOPTING AND ADDING CHAPTER 96 UNDER TITLE IX TO THE CODE OF ORDINANCES OF THE CITY OF OLD RIVER-WINFREE, TEXAS 
 NM,.NM,   

ORDINANCE 2020-002. AN ORDINANCE CONCERNING THE CITY’S REGISTERED SEX OFFENDER RESIDENCY RESTRICTIONS CONSISTENT WITH SECTION 341.906 OF THE TEXAS LOCAL GOVERNMENT CODE; PROVIDING THAT THIS ORDINANCE SHALL BE CUMULATIVE OF ALL ORDINANCES; PROVIDING A SEVERABILITY CLAUSE; PROVIDING FOR A PENALTY FOR VIOLATIONS; PROVIDING FOR INJUNCTIVE RELIEF FOR VIOLATIONS; PROVIDING FOR PUBLICATION; PROVIDING A SAVINGS CLAUSE; AND PROVIDING AN EFFECTIVE DATE.
=================================================

WHEREAS, The City of Old River-Winfree (THE City) is a Type A general-law municipality located in Chambers County Texas created in accordance with the provisions of the Texas Revised Civil Statutes of 1925 (as amended) or Chapter 6 of the Texas Local Government Code (as amended), and operating pursuant to the enabling legislation of the State of Texas (as amended

Whereas, the City Council of the City of Old River-Winfree (the City Council), as the City’s governing body, is authorized to provide for the public safety under the City Council’s general police power authority for good government, peace, order, trade and commerce as is necessary or proper for the government, interests, welfare, or good order of the City as a body politic, not inconsistent with state law

Whereas, pursuant to said discretionary authority, the City Council finds and declares that sex offenders are a threat to public safety, and that this ordinance is within the City Council’s general police power authority for good government, peace, order, trade and commerce, as is necessary or proper for the government, interest, welfare, or good order of the municipality as a body politic, and not inconsistent with state law.

Whereas, the City Council finds from the evidence that the recidivism rate for released sex offenders is significant, especially for those who commit their crimes against children.


WHEREAS, the City Council finds from the evidence that restrictions on the proximity of sex offenders to schools or other facilities that might create temptation to repeat offenses are one way to minimize the risk of recidivism.

WHEREAS, the City Council finds that establishing a policy to restrict the property available for residence of registered sex offenders will provide better protection for children gathering in the City.


WHEREAS, Section 341.906 to Chapter 341 of the Texas Local Government Code expressly authorizes the governing body of general-law municipality to restrict registered sex offenders from being within specified distance of a child safety zone in the municipality.


WHEREAS, the City Council wishes to comply with the exemption requirements of Chapter 62 of the Texas Code of Criminal Procedure. 


WHEREAS, the City Council desires to establish the statutory child safety zones and distance restrictions for registered sex offenders in order to provide public safety and protect the health, safety, and welfare of the City’s residents.


 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF OLD RIVER-WINFREE, TEXAS:

Under Title IX General Regulations, Chapter 96 Sex Offenders, Registered Sex Offender Residency Restrictions and Child Safety Zones, of the Code of Ordinances of Old River-Winfree, Texas (the City Code) is hereby added and adopted to establish the following Child Safety Zone Protections, Registered Sex Offender Registration and Residential Limitations, Exemptions to the Limitations and Procedure for Registered Sex Offenders to Apply for Exemption to the Limitations, enacted and reading as follows:
Chapter 96

Registered Sex Offender Residency Restrictions and Child Safety Zones

§ 96.001 Definitions.  In this Chapter, the following terms, words, and the derivations thereof shall have the meanings given herein.


“Minor: or “child” means a person younger than 17 years of age.


“Permanent residence” means place where a person abides, lodges or resides for 14 or more consecutive days.

“Temporary residence: means place where a person abides, lodges or resides for a period of 14 or more days in aggregate during any calendar year, or for 14 consecutive days including any 2 calendar years, and which is not the person’s permanent address, or a place where a person routinely abides, resides or lodges for a period of four or more consecutive or non-consecutive days in any mothy or overlapping into any 2 months, and which is not the person’s permanent residence.


“Child Safety Zone” means premises where children commonly gather. The term includes a school, day-care facility, playground, public or private youth center, public swimming pool, video arcade facility, or other facility that regularly holds events primarily for children. The term does not include a church, as defined by Section 544.251 of the Texas Insurance Code.

“Playground,” “premises,” school,” “video arcade facility,” and “youth center” shall have the meanings assigned by Section 481.134 of the Texas Health and Safety Code.

“Registered sex offender” means an individual who is required to register as a sex offender under Chapter 62 of the Texas Code of Criminal Procedure

“The database” means the Texas Department of Public Safety’s sex offender under Chapter 62 of the Texas Code of Criminal Procedure.


“The City” means the City of Old River-Winfree.


“The City Council” means the City Council of Old River-Winfree.


“City Secretary” means the City Secretary of Old River-Winfree


“Business Day” MEANS A DAY THAT IS NOT A Saturday, Sunday or legal holiday under Texas or federal law.


§96.002 Offenses

(a)  For each person required to register as a sex offender pursuant to Chapter 62 of the Texas Code of Criminal Procedure, on the state Department of Public Safety’s sex offender database (the database) because of a reportable conviction or adjudication involving a victim younger than 17 years of age, it is unlawful for that person to establish in the city limits of the City a permanent residence or temporary residence within 1, 00 feet of any child safety zone


(b)  It is unlawful to let or rent any place, structure or part thereof, in the city limits of the City, with the knowledge that it will be or used as a permanent residence or temporary residence by any person prohibited from establishing such permanent residence or temporary residence pursuant to the terms of this chapter, if such place, structure or part thereof is located within 1,000 feet of any child safety zone.


(c)  A person is criminally responsible  for an offense committed by the conduct of another violating this chapter if acting with the intent to promote or assist the commission of the offense the person solicits, encourages, directs, aids, or attempts to aid the other person to commit the offense.


(d)  Nothing in this chapter shall require any person to sell or otherwise dispose of any real estate or home acquired or owned prior to the conviction of the person as a sex offender.


§ 96.003  Evidentiary Matters; Measurements.


(a) It shall be prima facie evidence that this chapter applies to a person if that person’s record appears on the database and the database indicates that the victim was younger than 17 years of age.


(b)  For the purpose of determining the minimum distance separation , the requirement shall be measured by following a straight line form the outer property line of the permanent or temporary residence to the nearest property line of the child safety zone, or, in the case of multiple residences on one property, the distance requirement shall be measured from the nearest portion of the building or structure used as a permanent or temporary residence by the registered sex offender of the parking lot or driveway providing access thereto, whichever is closes to the nearest property line of the child safety zone.


(c)  The City shall create a map depicting the prohibited areas and maintained by the local law enforcement authorities, such as the City Police Department (if any), the City Marshall (if any), the City Code Enforcement Officer (if any), the Chambers County Sheriff’s Department or the Chambers County Constable of Precinct Number 6. The City shall review the map annually for changes. The map will be available to the public at the City Hall of the City or the local law enforcement authorities, as applicable. The lack of the map being created, the unavailability of the map, or the lack of a map being maintained by local law enforcement authority is not a violation of this chapter and it not a defense to a violation of this chapter

§96.004 Culpable Mental State Not Required Unless Expressly Stated.
Neither allegation nor evidence of a culpable mental state is required for the proof of an offense defined by this chapter unless the offense expressly includes a mental state. No Mental element is part of the conduct or definition of a violation of this chapter. This chapter dispenses with any mental element to establish a violation of this chapter or the commission of an offense under this chapter unless the mental element is expressly included to establish a violation of this chapter or commission of an offense under this chapter


§ 96.005  Exemptions; Affirmative Defenses.


(a)  Subject to the procedures required for a registered sex offender to apply for an exemption from the child safety zone distance requirement of this chapter, a person who established residency in a temporary or permanent residence located within 1,000 feet of a child safety zone before the date the City Council adopted this ordinance is exempt from the application of the child safety zone distance requirement of this chapter (i) to areas necessary for the registered sex offender to have access to and to live in the residence and (ii)the period of time the registered sex offender maintains residency in the residence.  It shall be prima facie evidence that the child safety zone distance requirement of this chapter applies to a person if that person’s record appears on the database and the database indicates that the victim was younger than 17 years of age and that person has not applied for an exemption form the child safety zone distance requirements as provided in this chapter and to which the person would be entitled.


(b)  A person subject to this chapter may apply for an exemption from the child safety zone distance requirements by submitting a request in writing to the City Council specifying the background, reason, and scope of the requested exemption. The City Council may seek additional information from the applicant, and shall issue a written determination on the requested exemption within 10 business days form the filing of the application for an exemption. The applicant may appeal to the City Council for from the filing with the City Secretary within 10 business days of the City Council’s written determination, a written, signed and dated request appealing the determination (the appeal request)

(c)  It is an affirmative defense to prosecution under this chapter that any of the following conditions apply:



(1) the person required to register on the database was a minor when he or she committed the offense requiring such registration and was not convicted as an adult;



(2) the person required to register is a minor;



(3) the premises where children commonly gather, as specified herein, within 1,000 feet of the permanent or temporary residence of the person required to register on the database, was opened after the person established the permanent or temporary residence and complied with all sex offender registration laws of the state of Texas; or



(4) the information on the database is incorrect, and, if corrected, this chapter would not apply to the person who was erroneously listed on the database.


 §96.006  Governmental functions; Non-Liability,  
All of the regulations provided in this chapter are hereby declared to be a governmental function and for the public safety, health, safety and welfare of the general public. Any member of the City Council or any city official or employee charged with the duty of enforcement of this chapter, acting for the City in the discharge of his or her duties, shall not thereby render himself or herself personally liable; and he or she is hereby relieved from all personal liability for any damage that might accrue to persons or property as a result of any act required or permitted in the discharge of his or her duties.


§96.007.  Injunctive Relief


Any violation of this chapter can be enjoined by a suit filed in the name of the City in a court of competent jurisdiction, and this remedy shall be in addition to any penal provision in this chapter of the City Code.


§96.008. Cumulative; Repeal of Conflicting Provisions.
This ordinance and chapter shall be cumulative of all provisions of ordinances and the City Code, as amended, except where the provisions of this ordinance and chapter are in direct conflict with the provisions of such ordinance and such code, in which event the conflicting provisions of such other ordinance and other code are hereby repealed so that this ordinance and chapter shall survive and prevail.


§96.009. Severability.

 It is hereby declared to be the intention of the City Council that the phrases, clauses, sentences, paragraphs, and sections of this ordinance and chapter are severable, and if any phrase, clause, sentence, paragraph or section of this ordinance and chapter shall be declared unconstitutional by the valid judgment or decree of any court of competent jurisdiction, such unconstitutionality or invalidity shall not affect any of the remaining phrases, clauses, sentence, paragraphs and sections of this ordinance and chapter, since the same would have been enacted by the City Council without the incorporation in this ordinance of any such unconstitutional or invalid phrase, clause, sentence, paragraph or section. If any section, subsection or provision of this ordinance or chapter is held invalid, the remainder shall not be affected by such unconstitutionality or invalidity.


§96.010.  Penalty
A violation of this ordinance is Class C misdemeanor punishable by a fine not to exceed five hundred dollars ($500.00).

§96.011. Separate Offense Each Day; No Election of Remedies.

Each day a violation occurs or is allowed to continue shall constitute a separate offense punishable hereunder. Nothing herein contained shall require the City to elect remedies or shall prevent the City from taking such other lawful action as is necessary to prevent or remedy a violation of this chapter.


§96.012. Effective Date.
This Ordinance and chapter shall be in full force and effect from and after its passage and publication as required by law, and it is so ordained.


§96.013. Exemption Request Form.

The attached (Exhibit A) form or a form that is the same in substance shall be used as the written application as part of the procedures to apply required for a registered sex offender to apply for an exemption form the child safety zone distance requirements of this chapter.
IT IS SO ORDAINED. THIS ORDINANCE INTRODUCED, READ AND PASSED by affirmative vote of the City Council of the Old River-Winfree on this 15 TH   day of June 2020.




CITY OF OLD RIVER-WINFREE



By:
_______________________________





Mayor Joe Landry

ATTEST:

_______________________________

Linda J. Murphy, City Secretary

Exhibit A.

City of Old River-Winfree

Registered Sex Offender Exemption Request Form

The undersigned applicant requests exemption from the Registered Sex Offender Residency Restrictions and Child Safety Zone Ordinance 2020-002 adopting Chapter 96 to the Code of Ordinance of the City of Old River-Winfree, Texas and provides the following information:

Date Application Submitted: ________________________

	NAME
	

	RESIDENTIAL ADDRESSS
	

	Date Residency Began
	

	Mailing Address
	

	Phone Number
	

	Date of Birth
	

	RSO#
	

	TDL#
	

	TIC #
	

	SSN
	

	Race
	

	Weight
	

	Height
	

	Hair Color
	

	Eye Color
	

	Motor Vehicle Make, Model
	

	Motor Vehicle License Plate
	

	
	


Sex Offense Convictions (Include Date, Court, Case Number, Victim;s Name, Victim’s Age, Victim’s Gender, Applicant’s family or other relations ship with the victim:
_________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

______________________________________________________________________________
Reasons for the Exemption Request (Include details):

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________


Applicant’s Signature:___________________________________________________

Warning: This is a government document. Texas Penal Code §37.10 specifies penalties for making false entries or providing false information in this document.
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